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Criminal Appeal No. 34(S-3) 2018 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri Chatra Bhukhan Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 34 (S-3) 2018 

  

  Md. Kitab Ali 
      …………………    Appellant. 

 
- Versus – 

 
1. State of Assam 

2. Md. Hasen Ali 

3. Md. Hussain Ali 

4. Md. Hatem Ali 

5. Md. Abed Ali 

6. Md. Raijul Islam @ Baharul Islam 

    ………………   Respondents. 

 

A P P E A R A N C E 

 

For the Appellant  : Md. Syed Eske Alam, & 

     Sri Abhishek Bhuyan, Advocates. 

  

For the State Respondent  :  Sri M. C. Baruah, P.P. 

 

For other Respondents : Sri Janmoni Borah, Advocate. 

    

Date of Argument  : 03-12-2022. 

 

Date of Judgment  : 13-12-2022. 
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JUDGMENT 

1.  This is an appeal preferred under section 372 of the Criminal 

Procedure Code, 1973 assailing the impugned judgment and order dated 25-

07-2018 passed by Smti J. Hazarika, learned Judicial Magistrate 1st Class, 

Sonitpur, Tezpur in connection with G.R. Case No. 2062/2012 whereby the 

learned Judicial Magistrate 1st Class acquitted respondent No. 2 to 6 from 

the offences u/s 341/323/34 IPC. 

2.  The brief fact of the prosecution case, as enumerated in the FIR, is 

that on 15-08-2012 at around 8 AM while the informant was ploughing in his 

land, the accused Hasen Ali came and obstructed him and with a piece of 

brick injured him on his stomach. The accused person also injured the 

informant’s son by assaulting him and also tried to kill him. Hence, the case. 

3. On receipt of the FIR O/C Dhekiajuli PS registered a case being 

Dhekiajuli P.S Case No. 356/2012 u/s 341/325/506/34 IPC and started 

investigation of the same. Upon completion of investigation police submitted 

charge sheet against the accused persons under Section 341/323/34 of IPC 

with a view to stand trial. 

4. During the course of time, when accused entered their appearance in 

court, the learned trial court after due compliance of Section 207 Cr.P.C., 

vide order dated 29-10-2013  read over and explained to accused persons 

the particulars of the offences u/s 341/323/34 IPC to which accused persons 

pleaded not guilty and claimed trial.  

5. During trial, prosecution side examined as many as 7 (seven) 

witnesses along with the M.O and the I.O. 

6. Concluding prosecution evidence, accused were examined u/s 313 

Cr.P.C. but accused persons denied all the allegations against them as false 

and fabricated one. However, on being asked accused persons declined to 

adduce defence evidence.  

7. Then, hearing the learned lawyers appearing for both sides and on 

consideration of the evidence and other materials on record, the learned 

Judicial Magistrate 1st Class vide impugned judgment and order dated 25-07-

2018 acquitted accused respondents namely, Hasen Ali, Hussain Ali, Hatem 

Ali, Abed Ali & Raijul Islam from the offences u/s 341/323/34 IPC. 
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8. On being highly aggrieved and dissatisfied with the impugned 

judgment and order, the present appeal has been preferred on following 

grounds amongst others: 

   (i) That the learned trial court erred in law and fact in passing the 

impugned judgment and order dated 25-07-2018. 

  (ii) That the impugned judgment is not sustainable in law and fact as 

the learned trial court failed to appreciate the evidence and law in right 

perspectives and wrongly acquitted the accused/ respondents on the basis of 

surmises and conjectures. 

  (iii) That the learned trial court on proper appreciation of facts 

should have convicted the accused persons instead of acquitting them. As 

such, the said judgment and order is liable to be set aside. 

  (iv) That the learned trial court has totally failed to analyze the 

evidence on record which clearly established that the accused persons had 

committed the offence. The prosecution has proved the offences u/s 

341/323/34 IPC against the accused persons beyond all reasonable doubt by 

adducing reliable, cogent, independent and direct eye witnesses but the 

learned trial court totally overlooked these aspects. 

  (v) That the learned trial Magistrate in her judgment has picked up 

some portion of the evidence from here and there and completely 

overlooked/ ignored the evidences adduced by PW1 the appellant and other 

PWs i.e. PW2, PW3, PW4 & PW6 who were all eye witnesses and also 

received injuries on their persons. Further, the learned trial Magistrate gave 

due emphasis on some minor discrepancies in the evidences of prosecution 

witnesses which is against the provision of law. 

   (vi) That the explanations given by the learned trial Magistrate in 

para 13 of the impugned judgment regarding injury sustained by the 

appellant is highly defective. In the instant case, the appellant who is the 

victim of the said incident is greatly prejudiced by the judgment and order 

passed by the learned trial court. Hence, the said judgment and order 

requires immediate intervention by this court.   
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9. POINT FOR DETERMINATION: 

  “Whether the impugned judgment & order of acquittal dated 25-07-

2018 passed by the learned trial court is perverse and unsustainable in law 

and fact for not appreciating the evidence and law in right perspective 

making it liable to be interfered with by this court in appeal?”   

DISCUSSION, DECISION & REASONS THEREOF: 

10. I have heard the argument of the learned lawyers appearing for both 

sides. 

11. Learned lawyer S. E. Alam appearing for the appellant assiduously 

assailed the impugned judgment and order of the learned trial court on 

many counts contending that at any rate the impugned judgment of the 

learned trial court is not sustainable in law and fact. 

12. The learned Senior Counsel S.E. Alam vociferously contends that the 

learned trial court while passing the impugned judgment miserably failed to 

appreciate the evidence available on record and come to a wrong conclusion 

by recording judgment of acquittal of accused persons u/s 341/323/34 IPC 

even in the face of overwhelming materials on record. It is contended that 

as a result of wrong acquittal of the accused persons grave prejudice has 

been caused to the interest of the complainant in spite of the prosecution 

having proved the case to the hilt. According to learned Senior counsel S.E. 

Alam the evidence of PW1 Kitab Ali has been fully corroborated by the 

evidence of PW2 Md. Amir Ali, PW3 Md. Abdul Hamid, PW4 Abdul Azit & PW6 

Md. Ibrahim Ali in material particulars whose evidence has been 

corroborated by official witness PW5 Dr. Kaushik Bhuyan Keot who examined 

the injured persons as well as the evidence of I.O. PW7. The evidence of 

these witnesses corroborated with each other regarding time, place & nature 

of injuries suffered by the victims and there is no reason to discard their 

evidence but the learned trial court failed to understand and appreciate the 

positive evidence emerged in the case and whimsically discarded the 

prosecution evidence as unworthy of credence and recorded judgment of 

acquittal which is absolutely wrong being the result of wrong appreciation of 

evidence on record in true perspective. According to learned counsel Sri S.E. 
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Alam, it is a fit case in which accused deserves to be convicted as there were 

overwhelming positive evidence against the accused persons for sustaining 

conviction u/s 341/323/34 IPC. 

13. The contention of the learned counsel S.E. Alam has been supported 

by learned counsel Sri Munin Chandra Baruah appearing for the State who 

expressed the same view expressed by learned counsel S.E. Alam 

contending that learned trial court did not properly appreciate the evidence 

on record and recorded judgment of acquittal under misconception of law 

and fact. 

14. On the other hand, learned counsel Janmoni Borah appearing for the 

respondents Nos. 2 to 6 vociferously contends that learned trial court 

recorded the judgment of acquittal after proper appreciation of available 

materials on record and there were no such legal infirmity in the judgment 

requiring any interference by this court in appeal. When trial court recorded 

the judgment of acquittal after appreciation of evidence on record, the 

appellate court cannot over turn the judgment of acquittal of the trial court 

without having compelling and sufficient grounds or when the appellate 

court finds that the judgment of trial court is vitiated for non-reading & 

misreading of evidence on record and it is afflicted with the vice of non 

appreciation of law and fact. Once accused are acquitted by the trial court, it 

confers a valuable right in favour of the accused which cannot be set aside 

unless there is compelling and valid grounds but in the present case the 

prosecution miserably failed to prove any such compelling and sufficient 

evidence in court for sustaining conviction of the accused persons u/s 

341/323/34 IPC. 

15. Having heard the rival contention of the learned counsels appearing 

for both sides, this court is required to examine the impugned judgment of 

the learned trial court dated 25-07-2018 in the context of the evidence & 

documents available on record with reference to the law involved in the 

case. 

16. On perusal of the impugned judgment, it transpires that the learned 

trial court after assessment of the evidence and documents available on 

record, comes to finding that prosecution has failed to establish the charges 
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u/s 341/323/34 IPC with credible and trustworthy evidence to sustain 

conviction as the trial court found that the evidence of PW1 has not been 

corroborated by evidence of PW2, PW3 & PW4 holding that there is 

noticeable contradiction in their evidences in respect of causing hurt to 

victim. It was also the finding of the learned trial court that since in the 

evidence of prosecution witnesses regarding causing of injuries with sharp 

cutting weapon to injured by the accused persons has not been proved 

beyond all reasonable doubt as the doctor who examined the injured did not 

support the version of prosecution witnesses as regards the injuries because 

doctor on examination found no injury caused by sharp cutting instrument. 

It was also the finding of the learned trial court that though it was the 

evidence of the prosecution that the informant was assaulted by accused 

Hasen Ali with a piece of brick weighing 3 Kg but medical evidence speaks 

otherwise as no such injury was found by doctor caused by an object of 3kg 

weight. Therefore, it belies the prosecution case and in the result, learned 

trial court acquitted the accused persons from the aforesaid charges on the 

ground that prosecution failed to establish the case against accused persons 

beyond all reasonable doubt. 

17. Now, in the context of the aforesaid findings of the learned trial court 

& in the context of the arguments advanced by the learned counsel of the 

rival parties, this court is required to examine the impugned judgment 

whether the learned trial court have arrived at a correct finding while 

acquitting the accused persons. 

18. On perusal of the evidence of PW1, it transpires that on the day of 

incident i.e. on 15th August, 2011 when he was working in his paddy field at 

about 8/9 AM accused Hasen Ali came with a spade in his hand and cut the 

water barrier in the field. When informant asked him why he did so, accused 

Hasen Ali threw a piece of brick which hit at his chest and he suffered 

injuries. But, in his cross-examination he stated that at the time of incident 

his sons were also working in the field though the houses of other persons 

situated at a little distance away. 

19. However, on perusal of the evidence of PW2 Amir Ali, PW3 Abdul 

Hamid, PW4 Abdul Ajit who are all sons of PW1 the informant, it transpires 
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that while their father PW1 Kitab Ali was working in the field accused Hasen 

Ali hit their father with a piece of brick and hearing this when all the three 

i.e. Abdul Hamid, Abdul Ajit & Amir Ali went to the field they were also 

assaulted by accused persons in the paddy field. In his cross-examination 

PW2 Md. Amir Ali deposed that at the time of incident he was at his 

residence. PW3 Abdul Hamid also in his cross-examination stated that the 

accused persons attacked them with a lathi and sword and gave a blow on 

Amir Ali with a sword. He also deposed that in the case filed by the other 

side, all the three brothers and their father were arrested by police but the 

police did not arrest the other side on the basis of the case filed by them. On 

the other hand, PW4 Abdul Ajit adduced contradictory evidence by stating in 

his evidence-in-chief that hearing the cry of his father when all the brothers 

reached the spot accused persons assaulted them with lathi but in his cross-

examination contrary to the deposition of PW2 & PW3, he deposed that at 

the time of incident he was also working in the paddy field. Therefore, there 

is clear in consistencies and noticeable contradiction in his evidence 

regarding his presence on the spot as well as instrument used by the alleged 

accused person which does not tally with the evidence of PW1 who said that 

he was hit with a piece of brick. Whereas PW4 deposed that his father was 

attacked with lathi. 

20. On perusal of the evidence of PW5 Dr. Kaushik Bhuyan Keot, it 

transpires that on 22-02-2012 he examined Kitab Ali, Abdul Hamid, Abdul 

Ajit, Amir Ali, Ibrahim Ali and on examination found no injury in the body of 

Kitab Ali. On the other hand, on examination of Abdul Hamid he even found 

no superficial injury. Similarly, on examination of Abdul Ajit, Amir Ali & 

Ibrahim Ali also doctor did not find any superficial or deep injury. In his 

cross-examination he stated that he could not say whether he examined the 

injured on police requisition as he did not mention in his report about the 

police case in reference to which he examined them. 

21. From the evidence of PW5 Dr. Kaushik Bhuyan Keot, it is crystal clear 

that not only the evidence of all the PW1 to PW4 but also the statement 

given in the FIR (Ext. 7) are unworthy of credence because contrary to their 

evidence adduced by PWs and statement in the FIR, the doctor who 



Page 8   

 

Criminal Appeal No. 34(S-3) 2018 

 

attended them found no injuries of any kind which clearly shows that 

prosecution case is based on falsehood not on truth. 

22. Evidence of PW7 the I.O. also shows that evidence of prosecution 

witnesses are contradictory in view of the fact that PW1 Kitab Ali did not 

state before I.O. that accused persons Hasen Ali lifted a brick and thrown 

upon him thereby causing injury on his chest. Likewise, PW2 did not state 

before him that when accused person Hatem Ali assaulted his father he 

along with Abdul Hamid, Abdul Ajit went to the field and they were also 

assaulted by accused persons. Similarly, PW3 also did not state before I.O. 

that accused persons assaulted them. Therefore, the evidence of the vital 

prosecution witnesses PW1 to PW4 in court are clearly contradictory and 

inconsistent with that of their version before I.O. u/s 161 Cr.P.C. As such, 

the evidence of prosecution witnesses are unworthy of credence as they 

introduce new facts in court to implicate the accused persons. 

23. The evidence of PW2 to PW4 that accused persons caused injury to 

their father with a piece of brick has been totally disproved by evidence of 

PW5 Medical Officer. Therefore, the evidence of the prosecution witnesses is 

unworthy of credence in view of Section 3 of Evidence Act, 1872 as the 

prosecution case is not at all proved with any piece of corroborative and 

trustworthy evidence. 

24. There is no such evidence emerged in the mouth of the prosecution 

witnesses to show that accused persons wrongfully restrained the informant 

(PW1) and caused hurt to him with any hard object in furtherance of 

common intention of all the accused persons. 

25. Therefore, after dispassionate and careful examination of all the 

evidence, this court finds no infirmity in the impugned judgment of the 

learned trial court recording judgment of acquittal in favour of the accused 

persons u/s 341/323/34 IPC as none of the ingredients of the aforesaid 

offences have been established by the prosecution beyond all reasonable 

doubt. The learned trial court has rightly come to a logical & correct findings 

while recording judgment of acquittal and this court finds no justification to 

interfere in the impugned judgment. 

26. Accordingly, the appeal is dismissed as of having no merit. 
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27. Let a copy of this judgment along with the case record of G.R. Case 

No. 2062/2012 be send back to the Court of learned Chief Judicial 

Magistrate, Sonitpur, Tezpur for information to concerned court. 

28. Given under my hand and the seal of this court on this 13th day of 

December, 2022.  

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

            
 (C.B. Gogoi) 

Sessions Judge, 
Sonitpur, Tezpur. 

 


